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JURISDICTION AND NATURE OF PROCEEDING
This is an appeal from the Defendant's conviction pursuant to one count of Possession of
Methamphetamine, a second degree felony in violation of U.C.A. §58-37-8 (1953, as amended) and
one count of Possession of Paraphernalia, a class B misdemeanor in violation of U.C.A §58-37A5(1) (1953, as amended). The Defendant was convicted after a jury trial in the Second District Court
of Weber County, the Honorable W. Brent West presiding.
Jurisdiction to hear the above-entitled appeal is conferred upon the Utah Court of Appeals
pursuant to U.C.A §78-2a-3(2)(f) (1953, as amended) and Rule 26 of the Utah Rules of Criminal
Procedure.
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STATEMENT OF ISSUES PRESENTED ON APPEAL
AND STANDARD OF REVIEW
POINT I
The Trial Court's Failure to Allow The Requested Jury Instruction Regarding Jurisdiction
Violated the Defendant's Right to Due Process as Guaranteed Under the United States Constitution
and the Utah State Constitution.
Standard of Review
Constitutional Issues are a question of law. The Trial Court's determination of questions of
law are given no deference and are reviewed by this court for correctness. State v. Thurman, 846
P.2d 1256, 1271 (Utah 1993)
An appeal challenging the refusal to give a jury instruction presents a question of law for
which no particular deference is granted. Onglnt'l (U.SA.) Inc. v. 11th Avenue Corp., 850 P.2d
447, 452 (Utah 1993). An Appellate Court will review the trial court's instructions under a correction
of error standard. Ames v. Maas, 846 P.2d 468, 471 (Utah App. 1993). Failure to give requested
jury instructions constitutes reversible error only if their omission tends to mislead the jury to the
prejudice of the complaining party or insuflSciently or erroneously advises the jury on the law. Biswell
v. Duncan, 742 P.2d 80, 88 (Utah App. 1987).
Citation to the Record
The Defendant properly preserved the issue for appeal when defense counsel made an
exception to the elements jury instruction. He requested that the instruction include language that
the use must have occurred in the State of Utah. (T.P. 252-257 & 279-291)
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CONSTITUTIONAL*PRO VISION. STATUES AND RULES

UTAH CODE ANNOTATED
Section 58-37-2(dd)
"Possession" or "use" means the joint or individual ownership, control,
occupancy, holding, retaining, belonging, maintaining, or the application,
inhalation, swallowing, injection, or consumption, as distinguished from
distribution, of controlled substances and includes individual, joint, or group
possession or use of controlled substances For a person to be a possessor or
user of a controlled substance, it is not required that he be shown to have
individually possessed, used, or controlled the substance, but it is sufficient if
it is shown that the person jointly participated with one or more persons in the
use, possession, or control of any substances with knowledge that the activity
was occurring, or the controlled substance is found in a place or under
circumstances indicating that the person had the ability and the intent to
exercise dominion and control over it

Section 58-37-8 (2)(a)(i)
(2) Prohibited acts B
(a) It is unlawful
(i) for any person knowingly and intentionally to possess or use a controlled
substance, unless it was obtained under a valid prescription or order, directly
from a practitioner while acting in the course of his professional practice, or
as otherwise authorized by this subsection
Section 58-37a-5(l)
(1) It is unlawful for any person to use, or to possess with intent to
use, drug paraphernalia to plant, propagate, cultivate, grow, harvest,
manufacture, compound, convert, produce, process, prepare, test, analyze,
pack, repack, store, contain, conceal, inject, ingest, inhale or otherwise
introduce a controlled substance into the human body in violation of this
chapter Any person who violates this subsection is guilty of a class B
misdemeanor
Section 76-1-501
(1) A defendant in a criminal proceeding is presumed to be innocent until each element of the
offense charged against him is proved beyond a reasonable doubt In absence of such proof,
the defendant shall be acquitted
3

(2) As used in this part the words "element of the offense" mean:
(a) The conduct, attendant circumstances, or results of conduct proscribed, prohibited, or
forbidden in the definition of the offense;
(b) The culpable mental state required.
(3) The existence of jurisdiction and venue are not elements of the offense but shall be
established by a preponderance of the evidence.

STATEMENT OF THE CASE
This is an appeal from the conviction of one count of Possession of a Methamphetamine, a
Second Degree Felony, and one count of Possession of Paraphernalia, a Class B Misdemeanor after
a jury trial in the Second District Court of Weber County, the Honorable W. Brent West presiding.
On August 29, 1997, the Defendant was sentenced to serve a term of one to fifteen years in
the Utah State Prison on the second degree felony conviction and 6 months on the misdemeanor
conviction. The terms were ordered to run concurrent to each other, but consecutive to the terms
Mr. Duccini was already serving.
Ms. Duccini appeals his conviction based upon the fact that the trial court committed
reversible error when it failed to allow a requested jury instruction regarding jurisdiction

STATEMENT OF FACTS
Mr. Duccini was paroled from the Utah State Prison in December, 1996. As part of his parole
agreement, Mr. Duccini was required to submit to random urinalysis tests and searches of his home.
Kim Allen of Adult Probation and Parole (hereinafter AP&P) was assigned as Mr. Duccini's parole
agent. (T.P. 103-105)
On the morning of March 27, 1997, Kim Allen went to Mr. Duccini's residence located in
Ogden, Utah to conduct an unscheduled search and do a urinalysis on Mr. Duccini. Mr. Allen was
4

let into the residence by a child and immediately went upstairs where he found Mr. Duccini asleep on
a couch. Mr. Allen woke Mr. Duccini up and requested that he go downstairs with Agent Woodring
to provide a urine sample. (T.P. 106-108)
In the restroom, Mr. Duccini told Agent Woodring that his urine would be dirty with crank.
(T.P. 173) Mr. Allen placed Mr. Duccini under arrest, read him his rights per Miranda and then
spoke with him. Mr. Duccini indicated that he was "strung out on meth" and that he "had been
shooting up". (T.P. 111-112) Mr. Duccini never indicated when he had been shooting up, nor did
he state where he had been using meth.
The agents from AP&P conducted a search of Mr. Duccini's residence. Agent Bingham
began searching the area where Mr. Duccini had been sleeping. The room was an oblong room that
was divided by filing cabinets to create a living room type area and a bedroom. (T.P. 149)
Underneath a table by the couch, Agent Bingham located a yellow box. The box was open and had
a blue purse sticking out. (T.P. 153) He searched the yellow box and found plastic baggies with
residue in them, a hypodermic needle, a syringe with liquid in it, several small bottles with residue,
several bottles with cotton in them, a smoking pip with residue, film canisters with residue in them,
razor blades, snorting tubes, and spoons. (T.P. 156-159)
Since Mr. Duccini was on parole, a pre-revocation hearing was held to determine whether or
not he violated the conditions of his parole. At the pre-revocation hearing, Mr. Duccini's friend,
James Downey, testified that the yellow box containing all of the drugs and the paraphernalia as well
as the propane torch found in Mr. Duccini's house were his. Mr. Downey was charged with
possession of controlled substances and paraphernalia based upon his admission, which he later plead
guilty to. (T.P. 115-116; 225-226)
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At trial in this matter, Mr. Downey testified again that the drugs and paraphernalia found at
Mr. Duccini's residence were his. He also testified that he dropped the drugs off when Mr. Duccini
was sleeping on the couch, and that Mr. Duccini had no knowledge of the drugs. (T.P. 221-246)

SUMMARY OF ARGUMENTS
The trial court committed reversible error when it failed to instruct the jury on the issue of
jurisdiction. In order to convict Mr. Duccini of possession under the "use" theory, the State was
required to prove by a preponderance of the evidence that the use occurred in Weber County, State
of Utah. The trial court's failure to instruct the jury on the jurisdiction issue resulted in a denial of
the Defendant's constitutional rights.
Since the issue brought forth involve the failure of the State to provide sufficient evidence to
find Mr. Duccini guilty of the charges, his conviction should be reversed with prejudice. See State
v. Sorenson, 758 P.2d 466 (Ct. App. 1988).

ARGUMENTS
POINT I
THE TRIAL COURT'S FAILURE TO ALLOW THE
REQUESTED JURY INSTRUCTION REGARDING JURISDICTION VIOLATED
THE DEFENDANT'S RIGHT TO DUE PROCESS AS GUARANTEED
UNDER THE UNITED STATES CONSTITUTION
AND THE UTAH STATE CONSTITUTION
n

[T]he Due Process Clause protects the accused against conviction except upon proof beyond

a reasonable doubt of every fact necessary to constitute the crime with which he is charged." In re
Winship, 397 U.S. 358, 364 (1970). See also State v. Starks, 627 P.2d 88, 92 (Utah 1981) ("A
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fundamental precept of our criminal law is that the State must prove all elements of a crime beyond
a reasonable doubt."); State v. Sorenson, 758 P.2d 466, 468-69 (Utah Ct. App. 1988).
The jury must be instructed with respect to all the legal elements that it must find to convict
of the crime charged, and the absence of such an instruction is reversible error as a matter of law.
State v. Gibson, 908 P.2d 352, 279 Utah Adv. Rep. 20 (Ct. App. 1995); State v. Laine, 618 P.2d
33 (Utah 1980); State v. Jones, 823 P.2d 1059, 1061 (Utah 1991).
The question presented in this appeal is whether or not the jury should have considered where
the drugs were used. In order to be convicted of possession of a controlled substance under the "use"
theory, the State was required to prove by a preponderance of the evidence that Mr. Duccini ingested
the drugs in the State of Utah. The court lacked jurisdiction to convict Mr. Duccini of the charges
without finding that the use occurred in Utah.
The defense requested that the trial court instruct the jury that in order to convict Mr. Duccini
under the "use" theory, they must find that the use occurred in the state of Utah. The trial court
refused to give the defense's requested instruction and shifted the burden to the Defendant, requiring
the defense to prove that the use occurred elsewhere. Specifically, the trial court stated:
...There has been no contra testimony or evidence or anything else otherwise
that this incident occurred in this place.
The search occurred at that, that address, at that address. (Sic) They
went in and they found the drugs and they found the paraphernalia at that
particular address. And the only issue here is whether or not that possession
or that use belonged to the defendant at that address." (T.P. 286)
Mr. Downey testified that the drugs and paraphernalia were his. He also testified that Mr.
Duccini was asleep on the couch when he dropped them off and; therefore, was unaware of them.
Under the instruction given by the court, the jury could still have found Mr. Duccini guilty of
possession even if the jury believed that Mr. Downey was the sole possessor of the drugs and
7

paraphernalia. Under the instruction given by the Court, Mr. Duccini could be convicted of
possession of methamphetamine and paraphernalia even if he ingested the drugs two days before in
another state, or country for that matter. Mr. Duccini admitted that he had used drugs and the State
had evidence that Mr. Duccini's urine showed positive for methamphetamine; however, the State
never presented any evidence that the drugs were ingested in the State of Utah.

Absent that

showing, the Defendant should not have been convicted of Possession of a controlled substance and
possession of paraphernalia.
Though jurisdiction need not be proven beyond a reasonable doubt, it nonetheless must be
established by a preponderance of the evidence. U.C.A. § 76-1 -501(3) (1953, As Amended). The
State put on absolutely no evidence ofjurisdiction but instead relied entirely on the presumption that
the consumption of drugs occurred within the state. This Court as well as the Utah Supreme Court
have ruled that such an assumption violates the Defendant's right to due process under Article I,
Section 7 of the Utah State Constitution and the Fifth and Fourteenth Amendments to the United
States Constitution. State v. Sorenson, 758 P.2d 466 (Utah App. 1988); State v. Chambers, 709
P.2d 321 (Utah 1985): State v. Turner, 736 P.2d 1043, 57 Utah Adv. Rep. 18 (Ct. App. 1987),
In order to convict the Defendant of Possession of a Controlled Substance, the State had to
prove beyond a reasonable doubt that Mr. Duccini, intentionally and knowingly, possessed or used
a controlled substance. See U.C.A. §58-37-2 (1953, As Amended) If the jury believed the testimony
of Mr. Downey and convicted Mr. Duccini on the "use" theory, the State had to prove by a
preponderance of the evidence that the use occurred in Utah. The State wholly failed to present such
evidence. Accordingly, the jury did not have before it a complete and accurate statement of the law
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as a basis for its determination which is grounds for reversal. First Sec. Bank v. Banberry Dev.
Corp., 786 P.2d 1326, 125 Utah Adv. Rep. 12 (Utah 1990)
CONCLUSION
Based upon argument set forth above, the Appellant's judgement and conviction should be
reversed and the State should be barred by the double jeopardy clause from trying Mr. Duccini again.
RESPECTFULLY SUBMITTED this ^°f

day o/Tune^l998.

Attorney for Appellant

CERTIFICATE OF MAILING
I hereby certify that I mailed, postage prepaid, two (2) true and correct copies of the
foregoing APPELLANT'S BRIEF to the following:
Attorney General's Office
ATTN: Criminal Appeals
160 East 300 South, 6th floor
P.O. Box 140854
Salt Lake City, Utah 84114-0854
DATED this 2°l

day of June, 1998.
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IN THE SECOND JUDICIAL DISTRICT COURT
WEBER COUNTY, STATE OF UTAH
OGDEN DEPARTMENT

BE IT REMEMBERED that on the 29th day of
August, 1997 this matter came on regularly for jury
anal before the above-named court.
WHEREUPON, the parties appearing and
represented by counsel, the following proceedings
were held:
VOLUME EI OF E
(PAGES 251 THROUGH 338)
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23
24
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State. Although it correctly states what the law
1
is I would submit that, that at least that portion
2
dealing with the use is somewhat confusing since,
3
for a couple reasons. Number one, Mr. Duccini is
4
charged with possession of the drugs. Not the
5
use. We have a, have a corpus confession that he
6
used drugs or at least evidence that he stated that
7
he used drugs.
8
More importantly it's our position that
9
under the State vs. Sorensen case which is at 758
10
P.2nd 466, Utah Court of Appeals 1988, that was a
11
case involving illegal consumption of alcohol.
12
The Court stated that to prove consumption as a
13
crime then they had to prove that the alcohol was
14
actually consumed in the State of Utah.
15
I'd submit that while Mr. Duccini has
\6
admitted, or at least the testimony is that he
17
admitted that he used methamphetamine, he did not
18
admit to using this methamphetamine. And that
19
there's been no evidence that he consumed that
20
methamphetamine within the State of Utah and it
21
cannot be presumed that he did so.
22
THE JUDGE: Okay.
23
MR. GRAVIS: Therefore, we' d object to
24
the, the portion dealing with use or user being
25
Page 253 |

1

PTTKTWV r

*** Notes ***

ARROTT. CSR

JURY TRIAL, 8-29-97

to do the jury instructions so we will break until
about five minutes to 5:00. So we'll be in recess
until that time. Thank you.
MR. PARMLEY: This is the new pack?
THE JUDGE: Yes.
MR. PARMLEY: I haven't seen this yet.
MR. GRAVIS: I was going to say do we
have a few minutes to look at them?
THE JUDGE: Oh, you got up like you
wanted to tell me something.
MR. GRAVIS. NO, I-(TAPE TURNED OFF).
THE JUDGE: - the Guardian Ad Litem on
another case that they've been assigned to so I've
been on the phone.
All right. Let's go over the
instructions. Mr. Gravis, Mr. Parmley, who would
like to speak first?
MR. GRAVIS: 11 don't know if
Mr. Parmley has any objections to any of the
instructions. I do have an objection to one of the
instructions.
THE JUDGE: Okay. Go ahead. Which one
do you object to?
MR. GRAVIS: The one proposed by the
Page 252 |
included in the instruction.
THE JUDGE: Okay. Mr. Parmley?
MR. PARMLEY: Your Honor, the Information
has alleged possession or use from the very
beginning. That's the evidence that's gone before
the jury.
The case that Mr. Gravis is arguing, I
believe that I'm somewhat familiar with the facts
of the case. I think that the defendant was in a
car, there was nothing but an odor or other indicia
of intoxication. And I think that would have been
an entirely different case. It wasn't a matter of
the Court ruling that it has to be proved
specifically where the consumption took place. In
that case that was a problem. But the reason was
that, was that there, there were no, there was no
evidence to suggest where the consumption had taken
place.
Here in this case our position is that the
loaded syringes, we've got several syringes, one
that has a solution in it, methamphetamine all
within 2-1/2 feet of the defendant, track marks on
his arms, an admission that he's been shooting up
and that he's strung out. The jury can draw
reasonable inferences from that that he is guilty
Page 254 |
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of use of methamphetamine, illegal use of
methamphetamine.
I think that the definition concerning use
or possession is entirely appropriate and
applicable in this ca&. We are proceeding under
both theories. We're arguing that he possessed and
that he used. And the evidence on which we are
relying is evidence right there in his house;
syringes, other paraphernalia, it's in his bedroom
where it was within two, 2-1/2 feet of him.
There's no reason the jury can't draw reasonable
inferences from that that he's used methamphetamine
and that he possesses or that he possesses the
methamphetamine. I think that both issues should
go to the jury.
THE JUDGE: Okay. Any response,
Mr. Gravis?
MR. GRAVIS: Well Your Honor, that was
the facts, it was just the odor of alcohol. But
they stated that, that still there, there was a
jurisdictional issue that, that the State had to
prove, make a prima facie case that there was, the
consumption occurred in the State of Utah.
They have not made no prima facie case
that he consumed any methamphetamine in the State
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Page 255
taken all together with the evidence, with the
1
dried blood, with the testimony that it was liquid
2
at the time, not liquid blood but just liquid at
3
the time and all of the things, the whole context
4
of that statement could very well mean that he was
5
talking in the present tense as opposed to the past
6
tense, last week, last month, last year. And I
7
think that that is a factual issue that the jury
8
gets to, to hear.
9
I agree with Mr. Parmley. They're going
10
on whether or not he possessed it or he used it. I
11
think that there are sufficient facts that could
12
support a finding that he in fact used it if the
13
jury chose to believe that.
14
I think the statement that he made was
15
contextual. And most of us sometimes use the past
16
or the present or the future tense when we're
17
talking about now. To say I've been shooting up
18
puts no limitation on it. It could have been two
19
seconds before the officers got there, it could
20
have been a week ago, a month ago, a year ago.
21
And I would deny and grant their request
22
to give that instruction as written and allow them
23
to go to the jury on both theories of their case.
24
Mr. Parmley, do you have any objections?
25
Page 257 |
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JURY TRIAL, 8-29-97

of Utah. Only that they made a prima facie case
that he consumed methamphetamine sometime. But
where it was consumed at they have made no case.
They, they have no needle in his arm or, or there's
not even any testimony as to, because the State did
not get to use their expert of how much was in his
bloodstream, whether it was recent use or extended
use. Now that would have made some difference if
it was recent use. Then you can reasonably
infer. But if it's, if it had been an amount that
would have been dissipated that is a very small
amount that would show that he had used it sometime
subsequent, you know, several hours or a day before
or whatever, then there's a question of where he
used it at.
THE JUDGE: The Court is prepared to
rule. I'm going to give the instruction,
Mr. Gravis. I'm going to deny your objections.
There's a couple of things.
I think your, your reading of the, the
statement that was made by your client is way too
limiting. The statement as I wrote it out, I'm
strung out on meth, I've been shooting up. He
showed his arms, he wanted to cut a deal. There
were track marks, there was bruising. I think
Page 256 |
MR. PARMLEY: Mr. Gravis had asked for a
Fox instruction. Is this one the one that you're
understanding—

J

MR. GRAVIS: We took that right out of

Fox because we couldn't, Kathy couldn't find it on
the computer but this comes right out of State
versus Fox.
MR. PARMLEY: My concern about that one
is that it appears to be somewhat inconsistent in
some ways with the new amendment to the statute
defining use and possession. That's my concern.
It seems to me that the most recent law of
possession or use in that definition would be
controlling.
Fox, although it is precedent, I think
where it seems to contradict this most recent
definition of use or position, or possession serves
to confuse the jury somewhat. That's my concern
about the, the Fox instruction.
THE JUDGE: Okay. Well, the instruction
that we had listed which Mr. Gravis asked and
looked at and then submitted another one says, and
they start out the same:
"Actual physical possession is not a
required element of the crime of
Page 258 |
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1 administration of justice. It is your duty as
il
2
2 jurors to consult with one another and to
3
3 deliberate with a view to reaching an agreement if
1
4
4 your individual judgment allows such agreement.
5
1 5 You each must decide this case for yourself but
6
6 only after consideration of the case with your
7
7 fellow jurors. You should not hesitate to change
8
8 an opinion when convinced it is wrong. However,
9 you should not surrender your honest convictions
9
10 concerning the effect or weight of the evidence for
10
11
111 the mere purpose of returning a verdict or solely
12
* • because of the opinion of the other jurors.
113
13
Now after Counsel have completed their
14
14 closing arguments the bailiff will escort you to
15
15 the juryroom and you may commence your
16
16 deliberations. When you have agreed and the
17
17 verdict has been signed, notify the bailiff that
18
18 you have agreed but do not reveal your verdict to
19 him.
19
20
The foreperson will keep the verdict in
20
21 his possession or her possession until I instruct
21
22 you otherwise.
22
23
Again, a unanimous agreement of all jurors
23
24
24 is required.
25
Now, the fact that a witness may have been
25
1
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1 1 elements of the offense is that the offense,
1
2 particularly the use, took place in the State of
2
3 Utah. It's our position that that is an element
3
4 of the crime of use of a controlled substance. And
4
5 in this case it is possible that the jury could
5
6 convict the defendant of use of the drugs without
6
7 finding that he possessed the drugs found at the
7
8 residence. And so therefore, I believe it's
8
9 appropriate that the Court instruct them that the,
9
10 that that is an element of the offense that the use
10
11 has to occur within the State of Utah.
11
12
I base that upon the State versus, State
12
1
j versus Sorensen, the case I've previously argued.
13
14 In that case the State argued on appeal that it was
14
15 a presumption that it occurred within the State of
| 15
16 Utah unless rebutted by other credible evidence.
16
17 The Court reversed and remanded the case and
17
18 ordered that the defendant be discharged. It
18
19 wasn't even sent back for a new trial, it was sent
19
20 back on insufficiency of the evidence because that
20
21 element was not proved in the trial.
21
22
Now this case occurred in St. George.
22
23 Which I'm not sure how many miles it is from the
23
24 Nevada border, it is somewhat closer than we are
24
25 from the Wyoming border. But still, to hold
25
J
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convicted of a felony if such be a fact, may be
considered by you only for the purpose of judging
the credibility of that witness. Such conviction
would not necessarily destroy or impair the
witness's credibility and it would not raise a
presumption that the witness has testified
falsely. It is simply one of the circumstances
that you may take into consideration in weighing
the testimony of such witness.
MR. GRAVIS. Your Honor, before you go
on may we approach the bench?
THE JUDGE: You m a y .
(INAUDIBLE SIDE BAR DISCUSSION).

THE JUDGE: Okay. Ladies and gentlemen
of the jury, if you'll step out again with Deputy
Labato, they've got another argument that they want
me to consider and so we'll take the arguments
outside the presence of the jury and talk about a
few matters.
(JURY LEFT THE COURTROOM).
THE JUDGE: Mr. Gravis, go ahead and make
your motion.
MR. GRAVIS: Yes, Your Honor. At this
point I'm asking for an additional instruction that
the State be required, that the, one of the
Page 280 |
otherwise would be again having a presumption or at 1
least shifting the burden of proof to the defendant
to prove that it was not consumed in Utah which is
what the case said you can't do is you can't
require the defendant to prove that it was not
consumed in the State of Utah. The State has to
prove the consumption or use took place in the
State of Utah.
So I'm simply saying that if the jury in
this case can find that he used drugs but not these
drugs that were found in the residence—
THE JUDGE: Okay.
MR. GRAVIS. - based upon the evidence
presented since we've got the testimony of
Mr. Downey that, that the drugs were his and he
left them there and Mr. Duccini was asleep all the
time.
THE JUDGE: Okay. Mr. Parmley?
MR. PARMLEY: Thank you. Your Honor,
the place of the offense is not an element. The
elements are as the Court has instructed the
jury. Mr. Gravis is comparing this to the
Sorensen case where the defendant, about ten miles
from the Arizona strip was—
MR. GRAVIS: objection, Your Honor.
Page 282 |
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There's no testimony it was ten miles from the
Arizona strip. No, I don't believe it's talked
about in the facts of Sorensen. It was, happened
in St. George.
THE JUDGE: Mr. ParmJey?
MR. PARMLEY: I think that I am somewhat
familiar with Sorensen. I think this is a case
that I was actually quite close to and as, and you
can be looking at the facts there.
But I also as I recall the defendant
claimed that in fact his drinking was in Arizona
where the legal age was 19, not 21 as it was in the
State of Utah and that made a difference.
But regardless of that, our position is
still that the jury needs to be presented with the
plain and simple elements of the offense and make a
decision on those elements from the facts.
Now this could possibly raise a
jurisdictional question for the Court but that
hasn't been raised. If that is raised at this
point I suppose the Court can rule on that. But I
don't see it as a question of an element that the
jury must find in order to convict the defendant.
I think that it just confuses the matter for them.
THE JUDGE: okay. Response,
Page 283
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Mr. Gravis?
MR. GRAVIS: Well Your Honor, there's
nothing in the facts that talks about ten miles.
It said it occurred m St. George. Now I'm not
sure how far it is, and I guess we could draw, get
out a map but, if that becomes that much of an
issue.
But Mr. Sorensen did testify. The only
witness for the State that testified was the police
officer who said he didn't know where the alcohol
was consumed or purchased, didn't see him consume
or purchase it. Didn't know where he consumed or
purchased it.
I think that's the same thing here. If
he didn't consume these drugs and use these drugs
then we have an issue of where he used them. And
I'd submit that it is, and it is jurisdictional.
If it's not, didn't occur in the State of Utah the
Court has no jurisdiction to convict him so that
obviously has to be an element. If it didn't
occur in the State of Utah, the use didn't occur
here, then the Court lacks jurisdiction and you
have to dismiss it.
THE JUDGE: Well why shouldn't that
have been raised earlier?
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MR. GRAVIS. Jurisdiction can be raised
1
at any time, Your Honor.
2
THE JUDGE: Okay. But now look at
3
factually what evidence, what evidence do I have as
4
to where this occurred?
5
MR. GRAVIS, if as, as I say if the
6
drugs aren't these drugs then there's no evidence
7
of where it occurred. And the jury can find that
8
he consumed drugs but not these drugs based upon
9
the testimony presented by the State and the
10
defense.
1 11
THE JUDGE: Okay. Anything else,
12
Mr. Parmley?
13
MR. PARMLEY: No. It just seems to me
14
that we r d be putting a question of law or
15
determination of law to the jury and that's not
16
appropriate.
17
MR. GRAVIS: Well I don't think it's a
18
determination of law. It's a determination of
19
facts.
20
MR. PARMLEY: And further, I think that-21
THE JUDGE: Well, the Court is prepared
22
to rule. Whether it's a determination of law or a
23
determination of fact, to me it's irrelevant.
24
The testimony is that he was on probation,
25
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or excuse me, that he was on parole, he was on
1
parole in the State of Utah, he had been released
from the Utah State Prison, he had been placed
under the assignment of a parole officer. That
parole officer had left and the case had been
assigned to Mr. Allen.
Mr. Allen testified, the only evidence
that we had is that he went to a specific address
at a specific residence here in Ogden City. That
home was alleged to have been the home of the
defendant in this particular case, that Mr. Allen
had been there on repeated occasions and had been
to that home and knew that to be his home. There
has been no contra testimony or evidence or
anything else otherwise that this incident occurred
in this place.
The search occurred at that, that address,
at that address. They went in and they found the
drugs and they found the paraphernalia at that
particular address. And the only issue here is
whether or not that possession or that use belonged
to the defendant at that address.
It's not a jurisdictional issue that this
happened somewhere else or that he may have imbibed
those drugs somewhere else. That's never been
Page 286
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raised and there's no evidence to support a factual
determination of the defense making that.
MR. GRAVIS: Your Honor-THE JUD€E: Jurisdiction has been
alleged that in or about Weber County on or about
such and such a day he used or possessed a
controlled substance.
MR. GRAVIS: Then, then Your Honor, I
would submit I'm free to argue that if they find
that it's not his drugs they cannot convict him
simply on the use and the State can't object to
that. That they have to find that he used these
drugs. If the Court's willing to let me argue
thatTHE JUDGE: You could always argue-MR. GRAVIS: Well the~
THE JUDGE: - that those drugs were
there and he didn't use them. I don't think
they've ever objected to you making that argument.
MR. GRAVIS: But the State c a n - What
I ' m saying is that based upon your ruling is that
basically you're saying that to convict him of use
they have to find that he used these drugs and not
some other drugs.
THE JUDGE: Well, I don't s e e - See, I
Page 287

1 1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

got, Mr. Gravis, is this is a probation violation
or parole violation.
MR. GRAVIS: It's not a probation
violation. He's, he's— We're not talking about
the parole violation. He's charged with a crime.
THE JUDGE: Okay.
MR. GRAVIS. It's a crime not, it's not a
parole violation. He's already had his hearing on
his parole violation for using. That it doesn't
matter where he used it. This is not a crime of
using drugs while on parole. This is using drugs,
period. Whether he's on parole or not on parole
they still have the same elements.
THE JUDGE: Okay.
MR. GRAVIS: And you cannot require the
defense to put on evidence that he used the drugs
somewhere else.
THE JUDGE: I, I can most definitely
require the defense to put on evidence if they want
to maintain a factual issue and support a finding
in their favor. You have no burden to come
through but if you allege facts you have to prove
facts.
MR. GRAVIS: But the State, State has
alleged facts that occurred—
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don't get where they have to find that he used
these particular drugs.
MR. GRAVIS: Well then, t h e n THE JUDGE: They just have to find he
used or possessed drugs.
MR. GRAVIS. Used or possessed drugs.
But if they, but they, the only drugs that they—
There's no evidence that he didn't leave
Weber County, State of Utah.
THE JUDGE: Right. So make the
argument that he didn't use them here, that he used
them somewhere else.
MR. GRAVIS: But Your Honor, I think that
the Court, unless the Court, jury's been instructed
they were used somewhere else—
THE JUDGE: But I don't think it's an
element. It's an argument that you can make.
MR. GRAVIS: Well Your Honor, then
i t ' s - Then I have t o The jury is not bound to believe me that
it's the law that they have to use it somewhere
else. That, I mean that he, if he used it in
another state that it wouldn't be a crime in the
State of Utah without an instruction.
THE JUDGE: Okay. But the problem I've
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THE JUDGE: I understand that.
1
MR. GRAVIS: Well the State has alleged
that it occurred in the State of Utah so I'm free—
THE JUDGE: And that's all they've
alleged.
MR. GRAVIS. So I'm free to argue that
they have to prove that it occurred in the State of
Utah.
THE JUDGE: No, no. They don't have to
prove that. You're free to argue that it didn't
and that they shouldn't convict. You're free to
argue that. But it's not an element.
MR. GRAVIS. Your Honor, the elements of
the offense charged was it occurred in Weber
County, State of Utah.
THE JUDGE: Okay.
MR. GRAVIS: They've got to prove it. I
can argue that they, if they don't prove it
occurred in the State of Utah based upon the
Information they've got to acquit.
THE JUDGE: Mr. Parmley, do you have
anything you'd like to say in response?
MR. PARMLEY: I think it's been covered,
Your Honor.
THE JUDGE: Okay. I don't have any
Page 290
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problems with you making your argument,
Mr. Gravis.
I don't view it as an element. I think it
is a jurisdictional issue. I think that they must
show that it occurred in the State of Utah and in
Weber County for purposes of jurisdiction that
allows the Court the inherent power to punish or to
make a finding of guilty. But I don't think it's
an element that they have to prove in order to
sustain the case.
But yes, you may argue the case that they
didn't prove that it happened in Utah and therefore
they ought to not find him guilty. I don't have
any problems with that argument.
All right. Let's ask the jury to come
back please.
THE CLERK: Did they go this way or that
way?
THE JUDGE: They went— I can't
remember. I thought they went both ways.
(JURY RETURNED).
THE JUDGE: All right. Record will
reflect that the jury is back, Mr. Duccini is here,
all counsel are present.
Picking up on the last instruction I was

1 1 about to give you and then finishing off.
2
Laches and gentlemen of the jury, your
3 verdicts must be in writing, they must be signed by
4 the foreperson and when found must be returned *by
5 you into court. The verdicts in this case must be
j
6 either guilty of the offense of possession of a
7 controlled substance, a third degree felony, or not
| 8 guilty as your deliberations may result. Guilty
9 of the offense of possession of drug paraphernalia,
10 a Class B misdemeanor, or not guilty as your
11 deliberations may result.
12
This being a criminal case it requires the
13 unanimous concurrence of all jurors, i.e., all
14 voting the same to find a verdict.
15
When you have agreed and the verdicts are
16 signed, notify the bailiff that you have agreed by
17 knocking on the door but do not reveal the verdicts
18 to him. The foreperson shall keep the verdicts in
19 his or her possession until I instruct you
20 otherwise.
21
I have dated and signed these instructions
22 and you may take them with you into the juryroom
23 for further consideration but I do request that you
24 return them into court with your verdicts so that
25 they may be filed in this case as required by
Page 291
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law.
1 up to you based upon the evidence.
I
And then attached to them you will have
2
With that then we'll turn the time over to
four verdict sheets. Each verdict sheet- I'll
3 Mr. Parmley for any closing argument.
read them to you.
4 CLOSING ARGUMENT BY MR. PARMLEY FOR PLAINTIFF
It says, We the impaneled jury— We the
5
MR. PARMLEY: Thank you, Your Honor.
jury impaneled to try the issues in the
6
Thank you, ladies and gentlemen, for being
above-entitled matter do hereby find the defendant,
7 with us today and hearing the evidence in this
Duke G. Duccini, not guilty of possession of a
8 trial.
controlled substance, a third degree felony.
9
The defendant is charged with those two
We the jury impaneled to try the issues in
f 10 counts right now, possession of methamphetamine and
the above-entitled matter do hereby find the
11 possession of paraphernalia. The Judge has read
defendant guilty of possession of a controlled
! 12 to you the elements. He's told you that you need
substance, a third degree felony.
13 to find either that he possessed or used
We the jury impaneled to try the issues in
14 methamphetamine on that count, and on the second
the above-entitled matter do hereby find the
15 one that he possessed drug paraphernalia with
defendant, Duke G. Duccini, not guilty of the
j 16 intent to use it, to take in drugs, to inhale or
possession of drug paraphernalia, a Class B
17 inject drugs.
misdemeanor.
18
Now he's also given you a lot of other
And we the jury impaneled to try the
19 instructions that talk about reasonable doubt,
issues in the above-entitled matter do hereby find
20 circumstantial evidence, how you measure the
the defendant guilty of possession of drug
21 credibility of a witness, the kinds of things that
paraphernalia, a Class B misdemeanor.
22 you can consider. Let me just talk about a couple
So you must, there are four possible
23 of those things specifically with respect to
verdicts and you must reach two verdicts and they
24 reasonable doubt and what that means.
must be unanimous. Which two you reach is entirely
25
He says reasonable doubt is, is a doubt
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